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BECTHUK CAHKT-NETEPBYPIrCKOW FOPUAUHECKOM AKALEMUA Ne 4 (21) 2013

POPMHUPOBAHUE NPABOBOW CUCTEMbI COBPEMEHHOW POCCHUHA

OOPCKASA A.A.

INMPABOBOI PEXUM UMYHIECTBA PEJIUI'MO3HOT'O HASHAYEHHUS B
POCCHUICKON UMITEPMA: COBPEMEHHBIE ITPOBJEMBI
AOPEBOJIIOITMOHHOT O «HACJIEJCTBA»

Cmamust ROCEAWCHA USYHEHUIO NPABOBO20O PEeHCUMA UMVIHECTIBA PENUSUOIH020 HA3ZHAYCHUS 8

Poccuiickou umnepuu.

Kiilo4eBbie CII0Ba: yepKOSHO-UMYUICCMBEHHBIC OMHOUICHUS, UMYIYECTNEO PeNUSUOIHO0 HAZHAYe-
HUsL, RPABO CODCMBEHHOCMU, PENUSUOIHBIE OP2AHU3AYUY, 0OBbEKMb NPABA COOCMBEHHOCM.

30 nos6ps 2010 r. INpesunentom Poccuii-
ckoi Denepaumun Obin noanucan, a 14 nekabps
2010 r. Berynun B cuny DenepanbHbiii 3akoH
Poccuiickoit Meaepauuu Ne 327-03 [1], koTopsiii
onpezenser nopsaaok 6e3803Me3AHON Nepeaayr B
coOCTBEHHOCTL MM 6e3BO3ME3/IHOE MOJIB30BaHME
PEIMTHO3HBIM OpraHM3alMaAM MMYLUECTBA PEH-
rMO3HOTO HA3HAuYeHMWd, Haxoaswerocs B dene-
pajibHOH COOCTBEHHOCTH, COOCTBEHHOCTH CYOB-
extoB Poccuiickoli PDepepaund WM MyHHIH-
najbHOH COOCTBEHHOCTH.

CornacHo [loctanornenuto ITpaBurenscr-
Ba Poccuiickot Meaepauuu ot 26 anpens 2011 r.
Ne 325 «O nepeune aOKyMEHTOB, OGOCHOBBI-
BAIOLUMX NPABO PEIUIrMO3HOW OpraHM3alMu Ha
MoJIlyyeHHe HMMYIIECTBA PENMIHO3HOrO HazHaye-
HHS, HAXOIAIEroCs B rOCyJapCTBEHHON WIIH MY-
HULMNATBHOW COOCTBEHHOCTH, U TIOPAJIKE WX Bbi-
Ja4yM», PENUrHo3Has OpraHM3allus JOJ/DKHA mpe-
JAOCTaBUTh CPEM NMPOYUX JOKYMEHTOB HCTOpHUYE-
CKYIO CIMpaBKy, AOKa3bIBAIOULYIO, YTO JIaHHOE
MMYLIECTBO WME0 pPEIHrHO3HOE Ha3HAYeHHE.
Takum oOpa3om, BO3HMKIA YHHKalbHas CHTYa-
11481, KOT1a HCTOPUKO-TIPABOBOM MaTepHan akrya-
JIM3HPOBAJICA M JXKE CTAHOBHUTCHA OJHMM M3 OC-
HOBaHWi Nepeayy WM Hemepefayy MMYLIeCTBa
HOBBIM COOCTBCHHHMKAM B JIMLIE PEIMIHO3HBIX Op-
raHu3alyii.

[{lepKOBHO-UMYILECTBEHHOE TPABO — OAMH
M3 BWKHEHLIMX 3J1IEMEHTOB LEPKOBHOTO fpasa
Poccuiickoit mmnepun. OaHAKO OHO OCTaBMIIO
HaMm ropaszfo Oosiblie BOMPOCOB, YeM OTBETOB. B
1896 r. npodeccop B. Edpumor nucan: «Emg B
70-x rr. OOWMH HMCCAENOBaTelb  LIEPKOBHO-
uMylilecTBeHHOro npapa xpuctuan (Poschinger)
Ha3piBaJl HACTOALLYIO TeMY JMUAEMHYECKOH: TaK
MHOTO THCaJIX B €r0 BpPems 10 3TOMY BOTIpOCY...
['toGnepom Gbina NpeanpuHATa CBOAKA ITHX TEO-
puii. M3 He€ MOXHO BMAETb, YTO LEPKOBHOE
MMYLICCTBO HasbiBalk HUYbMM (res nullius), ro-
cynapeBsiM (res principis), NpUHaAieKaIHM ro-

cynapctBy (res publica), cuuranu cobcTBeHHU-
KOM €ro mnamy, KOJIETHIO KJIMPHKOB, TPHUXOJ,
BCEJIEHCKYIO LiepkoBb U T.A.» [18, c. 17-18].

CnoxHocTh B KBATM(UKALMH LIEPKOBHO-
MMYILECTBEHHOrO TpaBa Oblia BbI3BAHA HECKOJTb-
KHUMH [IPHYHHAMH.

[leppas — coBpeMeHHbIEC MCCIEIOBAHMS 3a-
TPyAHEHbl B cuily Toro, uto B CBoae 3aKOHOB
rPaX/JaHCKUX OTCYTCTBOBAJIO TOHATHE «HOPH/IM-
yeckoe JIMLO» U Tem Oonee He Obino Kiaccudu-
kauuu topuauueckux aun. ULA.  Illepuésa-
LluTynbckas CrpaBeyiMBO OTMEYAeT, YTO «OT-
CYTCTBHE B 3aKOHOJATEJIbCTBE MOHATUS “IOPHAM-
YecKoe JIMLO”, pasyMeeTcs, Nopoxaano npobie-
Mbl B HAEHTUQWKALMK paziuuHbIX 00ILECTB.
COIO30B, YYPEKACHUH C TEOPETUYECKUMH KOHCT-
PyKUMSMHU topuaryeckHx aul. OcobeHHO ocTpo
9Ta npobliemMa CTos1a B OTHOLUCHHUH YUPEkKIeHHH
CO CJIOJKHOW BHYTPEHHEH CTPYKTYPOH, K KAKOBbIM
orHocunack M Pycckas [IpaBocnaenas llepkoBb»
[34,c. 72].

Bropas — npoGesnibl B 3akoHOAaTenbcTRe. B
OOLIEMMITEPCKHX IPAXK/IAHCKHX 3aKOHaX He Obuio
onpeaeneHds LUEPKOBHOrO HMYILECTBA, MO3TOMY
10 aHaJOTHM NPUMEHsUIach YacTe BTopas Csoja
MECTHBIX y3akoHeHu#H ryoepruii Oct3edickux [15,
c. 74]: «Bcskas npeaHasHa4YeHHas Ha CojAepia-
HHE KakOH-THOO eBaHreInyecKo-TITepaHCKon
LIEPKBH WM HAXOJALLMXCS IIPH TOH BOroyroaHbix
3aBe/leHHH IBWKMMAs WIM HeaBXuMas cobcer-
BEHHOCTb, KaK MPU CAMOM OCHOBAHMH LIEPKBH, 110
3aBelaHHIO, IAPCTBEHHOM 3aTHCH WK HHBIM 00-
pasom eii npucBoennas (bona dotalia), Tak 1 Bno-
CNIEICTBMH 3aKOHHBIM TOPAAKOM €10 Npuodpe-
ténnas (bona aquisitiva), HMeHyeTCs LIEPKOBHbIM
MMYLIECTBOM W OXPaHSETC JapOBaHHbLIMH HMeE-
HUAMU Cero poja ocoObiMu npaBamuy». Koneuno,
NpUMEHEHHEe aHAJIONWK MPH ONPEICJIEHHH TaKoro
B@XXHOIO MHCTHUTYTA MPaBa BbI3bIBAIO KOJUTU3UH.

TpeTbs NpuyKHa — B CBA3M C TEM, 410 Pyc-
ckas [lpaBocnasnas llepkoBb umena B Poccuid-



®OPMUPOBAHME NMPABOBOV CUCTEMbI COBPEMEHHOW POCCUN

BOYKAPEB C.B.

PUTOCOPCKO-IIPABOBOE ONPEJAEJEHUE KOHCTUTYUMOHAJIM3MA
B COBPEMEHHOH OTEYECTBEHHO# IOPHCIIPY AEHIIMH

Cmamesa nocsawena paccmompenuio uioco@eko-npagossix Acnekmos KOHCMUMYYUOHANUIMA 6
COBPEMEHHOU OMeNeCmeenHou npagosou nayke. Koncmumyyuonanusm ananuzupyemcs ¢ pasiuyHbix

RO3UYUN, UCXOO0S U3 MUNA NPABONOHUMANUS.

KitoueBbie cloBa: KOHCMumMyyuonaium, npasonoOHUMAanue, Memoooio2us, KOHCMUMYYUOHHOE

npaso.

B cOBpeMEeHHOH OTEYEeCTBEHHOM HOpHAMUe-
CKOW Hayke HeT €AMHOrO OMNpe/Ie/icHUs KOHCTH-
TYUHOHAH3Ma Kak 0co00# NpaBOBOH KATErOpHH.

B HacTosllee BpeMs KOHCTHTYLMOHAIH3M
paccMaTpUBaEeTC KaK «OAHA W3 YHHBEPCAbHBIX
dunocodcko-npaBoBeIX Kareropui... KoHcrury-
LIMOHAJIH3M MPHU3BaH OTPa3UTh BaKHeHLIMe (YHH-
BEPCA/IbHBIE) LEHHOCTH COBPEMEHHON LIMBUIIM3A-
MK, KOTOpbIE€ B KOHLIEHTPUPOBAHHOM BHJE MpPO-
ABJIAKOTCA B 3aKOHOMEPHOCTAX JIEMOKPATHYECKOH
opraHu3auui oblecTBa ¥ rocyaperTsa Ha OCHO-
BEC TPHEIMHCTBA, MOJIyHaIOUIEro BOIUIOIICHHE B
TAKKX OCHOBOMNOJIAralOMKX SBICHUSAX, HMEIOLIMX
KOHCTUTYLIHOHHOE H3MEPEHWE M npelonpene-
JAsoWuX o6aMK BCEH CHCTEMBbI HALMOHANTBHOTO
KOHCTWTYLIMOHAJIW3MA, KaK: BJIACTh, COOCTBEH-
HOCThb, cBOOOja. Obecneuenue OaraHca Mexay
HUMM B peXXUMe BEPXOBEHCTBa npapa — ¢yHaa-
MEHTa/IbHas OCHOBAa M OJIHOBPEMEHHO COJepKa-
TeabHas (HOPMATHBHAS, NOKTPHHAJIbHAA, MMpO-
BO33pEHYECKas W T.M.) XapaKTepHCTHKA COBpe-
MEHHOTO KOHCTHTYLHOHAu3Ma...» [3, ¢. 29].

C 9TOH TOYKM 3pEHHS aHAIM3MPYET KOH-
cruryunodanuam C.JI. CepreBuun, Bblaenss B
HEM JIBE COCTABJSAIONINE: MPAKCHONIOTHYECKYHO H
MHPOBO33peHYECKy10. B nepBoMm ciyyae «Iio cy-
IECTBY HMEETCS B BHAY NPEIAMET KOHCTHUTYIIH-
OHHOT'O TIpaBa Kak 0CO0O0H OTpac/ieBoOH IopHanIe-
CKO# Hayku, nmpejcTaBistouieii coboi LenocTHoe
y4eHHE O KOHCTHUTYLIMH B €MHCTBE COCTaBIISIO-
HIMX ero CTPYKTYPHBIX 3nemeHToB» [13, c. 140].
Ilpn paccMoTpeHHH BTOPOH COCTaB/IAIOMIEH KOH-
CTHTYUHOHANIH3MA — MUpoBo33peHyeckon — C.JL.
CepreBHWH OTMEYAET, YTO B JIAHHOM KOHTEKCTE
OCHOBHBIM  (PHI0CO(CKO-TTPABOBBIM  BOMPOCOM
CTaHOBUTCA TpobsieMa MEXaHW3MOB MNpaBOBOTO
CaMOOTPaHHYCHUS TOCYJAPCTBEHHOH BACTH U B
9TON CBA3M MOCTAHOBKA NMPOOGIEMbl KOHCTHTYLIH-
OHHO-TIPABOBOIO rOCYJapcTBa Kak pe3y/ibTara
(YHKUMOHMPOBaHWS TakWX MexaHusmos» [13, c.
151].

PaccmarpuBas (prnococko-rparoBoe ori-
pefienieHHe KOHCTUTYLIMOHAIM3MA, HEOoOXOAMMO

OTMETHTB, YTO THM MPABONOHUMAaHUs «Tpe/ICcTaB-
asier coOOH TEOPEeTHKO-METOJONOIHYECKHH 101
xon k dopmupoBaHuio oOpaza npaBa U K MOHU-
MaHHIO CYIIHOCTH MpaBa, KOTOPbiH OCYLIECTBIS-
€TCS C MO3UIMH TOrO WIH HHOTO TEOPETHUYECKOro
BHJIEHUA MPOGIEMBl B paMKax ONpeAcNeHHoOH Me-
TOIONOTMH aHanuzay [7, c. 28].

Hrak, HCX0/8 M3 TUMa NMpaBONOHUMAHHS B
OMpeAeieHHH KOHCTHTYLIHOHAIM3MA, B HacTOs-
uiee BpeMms MpeBAIMPYIOT TPH T0AX0Aa: NO3UTH-
BUCTCKUH, COLMONIOrO-MO3UTHUBUCTCKHM W HENo-
3UTHBUCTCKHH (AubepanbHblit).

[TepBbiii MOAX0A — MO3WTHBMCTCKUK. Ta-
KOW THIl TPaBONOHMMAHWA OCHOBBIBAETCH Ha
«METOJOJIOTMH MO3UTHBH3MA KaK 0co0Ooro Teye-
HUSL COLMANIBHO-OUIOCOPCKON MBIC/TH, CYTh KO-
TOPOrO COCTOMT B OFPaHHYEHHH nNpeamera Mo-
3HAHHA JHib cpepol (akTHUECKOro, NO3WTHB-
Horo 3Hauua...» [7, ¢. 32]. B xouTekcre pac-
cMaTpuBaeMoi npob/ieMaTHKH NPUBEPKEHLLBI 110~
3UTHBM3MA OMPEJCISIOT KOHCTHTYUHIO Kak oc-
HOBHOM 3aKkOH rocyjaapctea. Kak ormeuaer C.A.
OcunsH, «[ToHsTug “KOHCTHTYLMS” M “OCHOBHOM
3akon” ToxaecTseHHb [11, ¢. 33]. Koncrarynus
3aKperuiseT «OCHOBbI OOIECTBEHHOTO M rocy1ap-
CTBEHHOr0 CTPOs, NMPABOBOTO MOJOKEHUA Yeno-
BEKA M rPaXIaHHHA, OCHOBbI OCYIIECTBICHHS
1myGJMYHON BNACTH HAPOJIOM, CTPYKTYPY W B3au-
MOOTHOIUEHHUS OCHOBHBIX OPraHOB roCyAapcTsa.
rocyapcrsa ¢ MUpoBbiM coobuiecTBom» [15. c.
5]. TloaToMy ¥ Ui KOHCTUTYLIHOHAIW3Ma B CO-
BPEMEHHOM TNOHMMAaHWKM «XapakTepeH 0a30Bblii
IIPHHLIN BEPXOBEHCTBA KOHCTHTYLMH B TpaBo-
BOM cucTeme cTpaubi» [6, ¢. 5].

CoLMOIOrO-NO3UTUBHCTCKUI MOIXO
(HaumeHee pacnpocTpaHeH) BiJouaeT B cebs
OTOXECTBJICHHE KOHCTUTYLIHOHATU3MA C TPUH-
LIMNIAMKH COLMANBHOTO YCTPOMCTRA 0BILECTBa, KO-
TOpbl€ BOTUIOMIAIOTCS B €r0 NMPaBOBOM KyIbType H
npasonopajke. B Tom ciy4ae eciv 3akoHoaaTe b
a/IeKBATHO OTPA3W HTH TIPHHIMIIEL B KOHCTHTY-
LMK, «TO B TAKOM C/lyyae OCHOBHOM 3aKOH Mpea-
ctaBjigeT co6oil opuauueckyto GopMy BHENIHErO

13



MPOBJIEMb! PEATTU3ALIMN HOPM rPAXXLAHCKOIO MPABA B POCCUM

NMPOBJIEMbI PEAJTTU3ALIUU HOPM MPAXQAHCKOI'O NPABA B POCCUU

ANELWWHA A.B., KOCOBCKASA B.A.

PET'YJIMPOBAHUE YACTHOITPABOBBIX OTHOIIEHUA C HHOCTPAHHBIM
JEMEHTOM: ITPOBJIEMbBI TIPUMEHEHUSA HHOCTPAHHOI'O ITPABA

,[Iwmaﬂ cmamss ROCBAUYCHA npoé.rze)wa.u HPUMEHEHUA UHOCMPAHHO20 npasd, KOMopwsie 603HUKA-
om npu pecyauposaruu HacmHonpasoesix OMHOULEH U C UHOCIMPAHHBIM 2JIEMEHNIOM. B acemampuea-
JOMCS OCHOBAHUS U CROCODBI YCMAHOBACHUA UHOCMPAHHOC0 NPABA, OZPAHUYCHUE €20 HPUMEHCHUS U ()p

Kniouesbie ciosa: UHOCMPAHHOE NPAGO, KOUIUZUOHHAA HOPMA, UHMEPNOKAIbHbIC KOATUUU, UH-
MepPnepCoHAnbHble KOMUSUU, UHMEPMEMNOPANbHBIC KOMIUZUY, B3AUMHOCTMb, 02060PKA O NYyOIUMHOM
nOpsoKe, He2AMUGHAs 02060PKA 0 NYOIUYHOM NOPAOKe, NOZUMUBHAR 02080PKA O NYOIUNHOM HOPSIOKE,

06x00 3aKO0HQ.

B HacTosiiee Bpems NpaBONpUMEHHTENb-
HbIC OpraHbl BCE Yallle CTAIKMBAKOTCS ¢ HeobXo-
JIMMOCTBIO PEryHpoBaHus 0coforo poaa OTHO-
LIIEHUH YaCTHONPABOBOrO XapaKTepa, B KOTOPBIX
TNIPUCYTCTBYET WHOCTPAHHBIH dsieMeHT. Takue oT-
HOUICHWS BO3HMKAIOT B cepe rpaxkIaHCKOro
ofopoTa, TPyAOBO# AESTENIbHOCTH, MPH 3aKIIHO-
YEHHH M PACTOPIKEHUHM OPaKOB W BO MHOTHX JpY-
rux cepax, B KOTOPbIX B3aUMOACHCTBYIOT CyODb-
eKTbl TIpaBa pa3iMuHbIX rocyaapcts. Bo Bcex
3THX C/Ty4asX BO3HMKaeT rnpobnema Bbibopa kom-
NETeHTHOrO NPaBONOPA/JKA, B KAYECTBE KOTOPOro
MOXeT ObITh H30paHO KaK OTEYECTBEHHOE, TaK W
MHOCTpPaHHOE MPaBo.

PaccmarpuBas rpaXK1aHCKO-NPaBOBOH
CIIOP ¢ Y4aCTHeM MHOCTPAaHHOTO JJIEMEHTa, Tpa-
BOMPUMEHUTENIbHBIA Oprad jomkeH Oyaer npu-
MEHWTb WHOCTPAHHOE NPABO HA OCHOBAHHSX, Of-

pe/efcHHbIX B 3aKoHojarenbcTBe Poccuiickoi

Denepauuu:

- MexxayHapoHbie 1oroBopbl Poccuiickoit
(deaepauuu, KOTOpbIe SBIAIOTCS HacTbiO e npa-
BOBOH cucTembl. K uMciy Takux MexayHapoa-
HbIX JI0I'OBOPOB OTHOCATCH J0OTOBOPBI, COAEpHKA-
uMe YHUPUUMPOBAHHbIE KOJTU3HOHHBIE HOPMBI,
NOCKO/bKY, corsiachHo 1. 3 cr. 1186 I'K PD, «ec-
M MexyHapoAHbIA norosop Poccuiickoi ®eje-
paluy COJICPXKHT MaTepHalbHO-TIPaBOBbIE HOP-
Mbl, TIOAIEXKALME TPUMEHEHHID K COOTBETCT-
BYIOLLIEMY OTHOLUEHHIO, OIIPE/ICIEHUE HA OCHOBE
KOJUTU3UOHHBIX HOPM IpaBa, NMPUMEHHMOrO K BO-
1pocam, MOJIHOCTBIO YPery/iMpOBaHHbIM TaKMMH
MaTepUaibHO-NPAaBOBBIMKM HOPMaMM, UCKIIIOYAeT-
cav.

- Poccuiickoe 3akOHONATENBCTBO, B 4HacT-
HOCTH, COJepXallHecs B HeM KOJLTH3HOHHBIE
HOPMbI, KOTOpbi€ YKa3blBAlOT Ha NPHMEHHMOE
paBo.

- O6siuan, npusHaBaembie B Poccuitckoi
Deaepatiy.

- CornawieHne CTOPOH O HPHUMEHUMOM
npase (AaBTOHOMHS BOJIH CTOPOH).

O0643aHHOCTH 110 YCTAHOBJIEHHIO COJICpiKa-
HUS MHOCTPAHHOIO MpaBa B CTpaHaX pPOMaHO-
repMaHCKOH MPaBOBOM CHCTEMbl, B YAaCTHOCTH B
Poccuiickoit ®@eaepauuu, Bo3laraetcs Ha Cya ex
officio (B cuny cBOEH JOMKHOCTH). DTO 00BACHS-
eTCsA TeM, YTO MHOCTPAHHOE MPaBO 3THMH rocy-
JIapCTBaMH TOHMMAETCs KaK CHCTeMa lopuauye-
CKH 00s3aTe/IbHbIX MPEANMCaHul rocy1apcTBa M
JOJDKHO NPHHUMATBLCA KaK HEYTO A0JKHOE, He
noanexaumee AokasbiBaHuio. CTpaHbl Ke aHrio-
aMEepUKaHCKOW CHCTEMbI TpaBa BO3jaralot 00s-
3aHHOCTb O YCTaHOBJCHHIO CO/ICPXKAHMA WHO-
CTPaHHOrO MpaBa Ha CaMH CTOPOHbI NMPaBOOTHO-
UIEHHA, pPacCMaTpPHBas MHOCTPaHHOE MpaBO Kak
¢daxT, nomanexauwiMi NOKa3bIBAHMIO, Hapaay ¢
ApYruMy (pakTHYECKHMM OOCTOATENBCTBAMH Jle-
na.

IlpuMeHss MHOCTpaHHOE MpaBo, cya (Wiu
JIPyroi npaBONPUMEHHUTEIbHbIH OpraH, J10MKHO-
CTHOE JIMLIO) JI0JUKEH NMPAaBUIbHO YCTAHOBHTH €ro
conepxanue. Cornaco n. 1 cr. 1191 'K P®, cyn
YCTaHAB/IMBAET COAEPXKAHHE WHOCTPAHHOTO fIpa-
Ba B COOTBETCTBHH C O(HMUMATBHBIM TOIKOBAHHU-
€M, PAKTUKOW NPUMEHEHHS W JOKTPUHOMH, Cy-
UIECTRBYIOUIMMHU B COOTBETCTBYIOLIEM MHOCTpPAH-
HOM rocy1apcTBe.

B aTux uensx cyay npejocTaBiseTcs He-
CKOJILKO CMocoboB ronydeHus uHpopmaLuu o
CoJiepHaHUK HHOCTPAHHOIO NpaBa:

1) Cyn moxer 1o coOCTBEHHOM MHULMATH-
Be 00paTUTHLCS € 3arpocoM B MUHHCTEPCTBO 1OC-
THuMK PO. MHUHHCTEPCTBO IOCTHLMH HE TOJIbKO
sBngercs Hauboniee HacTO yNMOMMHAEMbIM B JiM-
TepaType MCTOYHMKOM MOJyYeHHa MHGOpMaLuu
00 HHOCTPaHHOM NpaBe, HO M NPEACTABIAET CO-
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